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(ii.) In the case of the Irish. Free State, however, chapter
there are certain fundamental principles laid down as x*
to the liberties of the subject. These will be dealt with
below, but it is clear that a difficulty arises as to their
effective protection by the constitution, now that the
Statute of Westminster has enabled the Irish Parlia-
ment to repeal the Imperial Act of 1922 approving the
Irish Free State constitution. The constitution thus
rests on its own foundations, and this is formed by an
Act of the Constituent Assembly of 1922. It may there-
fore be held that the constitution is a document
superior to the legislature which it creates, and that
the Courts can give effect to any doctrine therein laid
down by holding pro tanto invalid any enactment
which violates it. Fortunately in the main the Articles
are so expressed as to be capable of being overridden
by an ordinary law, and it must be remembered that
the constitution itself can be altered by an ordinary
Act for at least sixteen years from its taking effect. It
is sufficient then to enact what is desired and to state
that it is a constitutional amendment so as to oust the
rule that the enactment must be read subject to the
constitution.
This view, it may be suggested, is contrary to the
doctrine of the Privy Council in McCawley v. The King,1
but that judgement deals with a case where the issue
was one of repugnancy to an Imperial Act, and it was
held that the power to alter the constitution given by
the Colonial Laws Validity Act, 1865, was absolute
and could be exercised by necessary intendment as
well as by express change. That principle cannot be
applied as necessarily or probably valid as regards a
1 [1920] A.C. 691.